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Fah Avid, 

JHA in the queſtion batirecn the radios of the 
deceaſed Michael Ancrum merchant in Edinburgh 
and the petitioner, the Lord Auchinleck Ordinary, 

| of this date, pronounced the following mtertocu-Nov.25. 1766. 1 
tor. With reſpect to the articles of ſuperintromiſſion in- 1 
* fiſted on by the objectors, finds, That as it has been fixed 5 
by Judgen in the laſt reſort, that Alexander Cunnyng- 
hame and Michael Ancrum were in copartnery, Cunnyng- 
hame's granting receipts, as factor for the truſtees, of ſums 
which he had right to receive in the character of ſurviving 
partner, but which character he was then contending did. 
not belong to him, will not preehude him, now that he has 
been found a partner, from recurring to his proper and le- 
gal character of partner, and have the privileges thence a- 


ariſing; and as the firſt objection on this head ſeems to lean 


* on the contrary ſuppoßt 38 repels the ſame,” Gr. Ta  —- - 
which, upon a repreſentation and anſwers, his Lordſhip ad- ” 
hered. | 


* Thar 


* That the creditors preferred a reclaiming petition againſt 
| theſe interlocutors, to which the petitioner having put in an- 
ſwers, your Lordſhips ordered memorials, and thereafter pro- 
nounced the following interlocutor, which reverſes the judge- 

Z SES of the Lord Ordinary. Find, That Alexander Cun- 
* Danes *nynghame, the reſpondent, 1s not intitled to retain Michael 
8 - * Ancrum's ſhare of the adventures 1757 and 1758, on ac- 

„ count of any debts he has paid for Michael Ancrum on the 
N A adventures 1760 and 1762; and remit to the Lord Ordina- 


9 


_ ry to proceed accordinghy.' 
© * \\” That as the ſum in diſpute 1 18 d dle and the judge- 


. of importance in point of precedent, the petitioner 
. will be forgiven for ſubmitting the caſe to review. 


The late Michael Ancrum having formed a plan, and ſet- 
tled a correſpondence, for carrying on a foreign trade between 
Leith, the Madeiras, and Jamaica, and his own funds not 
being ſufficient for ſo extenſive an undertaking, applied to the 
petitioner to take a concern with him; to which the petition- 
er agreed, as he was much connected with Mr Ancrum, and 
very deſirous to ſerve him: and with this view they purcha- 
ſed ſeveral ſhares, firſt of one ſhip, and then of another, call- 

ed The Edinburgh, to be employed in that trade. 

Four different voyages were performed in the courſe of this 
trade; the firſt in 1757, in which Ancrum, the petitioner, 
and Thomas Murray ſhipmaſter, were equally concerned 
another in 1758, in which Ancrum and the petitioner es 
three eighths, and Murray one fourth; another in 1760, 
in which Ancrum, the petitioner, Mr N of Blairhall, 
and Mr John Maclean merchant in Kingſton, were equally | 
concerned. The lafti voyage was in 1762, and 1 in it Ae 

and the petitioner only were concerned. 
Mx Ancrum died in March 1 762; barinp Ky by difpos 
fition the petitioner, and ſeveral others, his truſtees ; ; who 2h 
pointed the petitioner their factor. 
Before Mr. nes s death, effects. bd, been remitted. OY 


him 


131 

him from Jamaica, to account of the adventures 1757, 1758, 
and 1760, which effects Mr Ancrum ſold to certain Perſons, 

who were debtors for the price at his death. 
In February 1763, after Mr Ancrum's death, effects were 

ben ed from Jamaica, on account of the adventures 1758, 

1760, and 1762, directly to the petitioner himſelf, as ſurvi- 
ving partner; and there was a quantity of rum in Mr An- 
crum's cellars, of which the petitioner diſpoſed. 

Soon after Mr Ancrum's death, Thomas Kinnear, and o- 
thers, who had furniſhed the goods ſent out on the voyages 

1760 and 1762, being impatient for their money, and unwil- 
ling to wait for the returns from abroad, brought an action in 
this court againſt the petitioner, as being a proper /ocius or part- 

ner with Anerum in theſe two voyages 1760 and 1762, and 
as ſuch, liable 3 and ſeverally with him for the price of 
che goods furn ie. 
II) be petitioner did not diſpute' Abele pt would be 
preferable 'on the proceeds of the goods themſelves, but he 
founded his defence on the diſtinction between a joint adven- 
turer and a proper copartner, as he contended he was the 

firſt, and not the laſt; ſeeing there had been no contract of 
copartnery or firm between him and Mr Ancrum, and as the 

creditors had furniſhed the Ju: to Mr Ancrum upon his 

own credit. 

The furniſhers, on che other bad, nd That there 
had been a ſociety entered into rebus 952 et fadtis : That Mr 
Ancrum and the petitioner were generally underſtood: to be 
copartners, in .conſequence of which Mr Ancrum's eredit had 
been very extenſive. And for proof of their being in copart- 

nery, they referred to various letters, invoices, and entries 
in Mr Ancrum's books, and others, which it is unneceſſary 

at preſent to ſtate. It is ſufficient to ſay, that they prevailed in 
that queſtion againſt the petitioner, che Lord Auchinleck Or- 


dinary having.“ found it fully inſtructed, that the defender dy 27. & 
5 Aer encer Cunnynghame was concerned as a partner inDec. 1. 1763. 
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© the different adventures which gave riſe to the queſtions in 
debate. Found it alſo inſtructed, That the furniſhings of 
“ goods, and the different inſurances libelled on by the pur- 
fuers, were made and brought to the account or uſe of the 
company. wherein Mr Cunnynghame was a partner. And 
* found it alſo inſtructed, That Michael Ancrum, now decea- 
ſed, in purchaſing the goods, in ordering the inſurances, 
of and in receiving the returns of the goods ſent abroad, 
and recovering the inſurances, - ated as prepofitus negotiis 
of the ſaid company, and not in his own name only; and 
7 * that the engagements he came under for behoof of the ſaid 
| company, affect the company as a copartnery- debt, and 
= „Mr Cunnynghame as a partner.” Which.interlocutor was 
* adhered to by your Lordſhips; al; upon- an- appeal, the 
| judgement was affirmed: in: eonſequence'of which the peti- 
[ tioner was obliged to advance very large ſums to theſe credi- 
| OE tors, remittances. from abroad having been prevented by the 
® death of Mr John Maclean, and other accidents; though it 
. is morally certain, that, in time, Mr ane 8 esl wall. 
= yield more than will pay all his debts... 25749) 
= As the petitioner never underſtoed hnaſeli. to oy A: proper- 
6. | partner, what money he received after Mr Ancrum's death, 
and before Kinnear, &c. brought their proceſs, he diſchar- 
ged as factor for the truſtees ;. and the receipts granted by 
him during the dependence of the proceſs are in, the ſame 
terms, and for the ſame reaſon; but after the proceſs was 
concluded, and the character of partner fixed upon him, he 
granted no. more receipts in that manner; though the cre- 
ditors were pleaſed to alledge, that he had granted receipts. 
in that way, both before and after the procefs. That he did 
ſo before the proceſs, and during its erte is true; 
nor could he do otherwiſe, conſiſtently with his defence: but 
it is a miſtake that he did ſo after thę proceſs was ended, and 
be found a partner; for from that period he diſcharged in 
his own right. 
Several perſons, mere private perſonal e of Michael 5 
Ancrum, 


: . 
Ancrum, ſome of whom, ſuch as Mr Kinnear, were pur- 
ſuers in the firſt proceſs already mentioned, brought an ac- 
tion againſt Mr Ancrum's truſtees, and the petitioner as 
their factor, as ſuppoſing them to have funds in their hands 
ſufficient to pay the debts due them. The truſtees, on the 
other hand, infiſted in a multiple-poinding; which proceſſes 
were conjoined before Lord Auchinleck. The petitioner's 
accounts of his intromiſſſons were made up on ſuppoſition 
that he was intitled to apply what he had received of the 
proceeds of the adventures 1757 and 17 58 for reimburſe- 
ment of the great ſums he had advanced, in conſequence of 
the decree of this court, to the farniſhers to the adventures 
1760 and 1762. To this method of accounting the credi- 
tors objected, That the four voyages were ſeparate and un- 
connected; that the judgement of this court, finding the pe- 
titioner a partner, only applied to the voyages 1760 and 
1762 ; and therefore, though they admitted he was intitled to 
apply the proceeds of the adventures 1760 and 1762 for his 
reimburſement of what he had paid on account of theſe ad- 
ventures, yet they denied he was intitled to apply the pro- 
ceeds of 1757 and 1758 to that purpoſe. The Lord Ordi- 
nary repelled the objection; your Lordſhips ſuſtained it; 
and in the memorials before your Lordſhips, a ſeparate an- 
Iwer for the petitioner was chiefly can vaſſed, Whether the pe- 
| titioner, who was de facto in n poſſeſſion of the money, was in- h 


— titled to retain the ſame? 


For the petitioner's | Aer to the objection are two: _ 
That the ſeveral adventures ought not to be conſidered as 
diſtinct or unconnected. And , 2dly, Suppoſing they were, 
yet the petitioner is at leaſt a private creditor to Michael An- 
crum; and as he is de facto in poſſeſſion of the proceeds of 
the Adventures 1757 and 17 58, he muſt be intitle to re- 
tain theſe 1 to what extent 1 is creditor to Mr An- 
crum. r 

As to the e jo point : A8 the petitioner was decreed to pay 

"0 -: 2 


[6 ] 

a very large ſum of money to the furniſhers to the adven- 
tures 1760 and 1762, upon this medium, founded on by 
theſe creditors, and ſuſtained by the court, That he was a 
partner in that foreign trade with Mr Ancrum, he ſabmits, 
if after that it would be juſt or equitable to hold the different 
voyages performed in the courſe of that trade as diſtinct 
and unconnected; for that is allowing the creditors of Mr 
Ancrum to diſtreſs the petitioner by inconſiſtent and contra- 
dictory pleas. They contended be was liable for the fur- 
niſhings to the adventures 1760 and 1762, becauſe the ad- 
ventures were ſo connected as to amount to a copartnery; 
and now they contend, that he ſhould not draw his relief 
from the proceeds of the adventures 1757 and 1758, becauſe 
the adventures were quite ſeparate and unconnected. This 
is preciſely reverſing their former argument; and, with ſub- 
miſſion, a very hard and unreaſonable demand, as it is ma- 
king the medium of the petitioner's diſtreſs broader than.that 
of his relief, which ſurely ought to be commenſurate; _ 

It is very true, that the judgement of this court, in the 
firſt proceſs, only extended to the adventures 1760 and 
1762.; but the reaſon of this was, that the purſuers of that 
proceſs were only furniſhers to the two. laſt voyages, but not 
creditors-furniſhers to the adventures 1 757 and 1758, there 
being nothing due upon them. But it is plain, from a pa- 
rity of reaſon, that if there had, the furniſhers to the ad- 
ventures 1757 and 1758 would Long had as good a claim 
againſt the petitioner as the furniſhers to the adventures 
1760 and 1762; and the petitioner would have undoubted- 
ly been found liable to them all; and therefore the creditors 
who admit the petitioner's preference on the proceeds of the 
adventures 1760 and 1762, for his relief as to the ſums he 
paid to the furniſhers, cannot fairly diſpute his preference 
alſo upon the proceeds of the adventures 1757 and 1758, 


for his relief of the ſums paid to the furniſhers to the adven- | 
tures 1760 and 1762. 
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And here the petitioner muſt obſerve, whatever the credi- 
tors may now pretend, in the former proceis the ſtyle and 
| train of all their papers, and the baſis of their whole ar- 
gument, was laid upon the petitioner's connection with Mr 
Ancrum, and his being concerned with him from his firſt 
outſetting in trade. Thus, in their anſwers to the petition | 
reclaiming againſt Lord Auchinleck's interlocutor above in- 
ſerted, they ſet forth, That the now deceaſed Michael An- 
* crum was diſtantly related to Mr Cunnynghame, to whom 
he was alſo bound an apprentice in his buſineſs as a wri- 

ter; and Mr Cunnynghame was by that time engaged, 
„ with ſeveral people in Edinburgh and Glaſgow, in a trade 
from Leith to Jamaica and Carolina, which was managed 
* ſolely by him. He found Michael Ancrum a young man 
of parts and application, who, if properly inſtructed, 
might in time relieve him of the trouble attending the 
management of that foreign trade. Hence, about the 
end of Michael Ancrum's apprenticeſhip, Mr Cunnyng- 
hame reſolved to alter the plan of his education; and ac- 
cordingly ſent him over, for his inſtruction in trade, to 
Mr Rutherford, a merchant at Cape Fear, where he re- 
© mained for ſeveral years. 

In the end of the year 1755, Michael Amin returned 
to Edinburgh; where he commenced merchant, bought 
a ſhare of a ſhip, in which Mr Cunnynghame was then 
an owner, and from thenceforth was. jointly concerned 
with Mr Cunnynghame 3 in all his foreign trade, eſpecially 
„to Madeira and Jamaica: and although Ancrum had 
afterwards ſome private adventures, and had alſo a co- 
partnery- concern with Alexander Duncan in Cape Fear, 
North Carolina ; yet he never was in any copartnery-trade 
to thoſe lands, but where the petitioner was. of the com- 
* pany. Further, Mr Cunnynghame devolved upon him the 
entire management of his and the ather partners concerns 
: in that trade; ſo that he was, in che ſtricteſt ſenſe of the 


word, 


6 


60 


1 


4 word, prepoſitus negotiis for them, and was notourly known 
% and understood to be ſuch by thoſe they dealt with; par- 
8 ticularly by the reſpondents, and other merchants in E- 
* dinburgh : and ſoon after he came home, and entered to 
„ this management, Mr Cunnynghame introduced him to 
6 the reſpondent Mr Kinnear; and told Mr Kinnear he 
* was for the future to receive his orders from Mr An- 
4- cram.” And this conſideration ſeemed to have conſider- ö 
able influence in determining that cauſe. | 
But, 2dly, and ſeparately, Suppoſing this argument not 
to be ſolid, the petitioner' s ſecond ground of retention ſeems 
to be invincible; for he is ſurely at leaſt a private creditor 
to Mr Ancrum for what he has paid to the furniſhers to the - 
= adventures 1760 and 1762, over and above his own pro- 
= Portion. Now, de facto, he is in poſſeſſion of part of the 
9 . proceeds of che adventures 1757 and 1758; why then, ſup- 
3 poſing theſe proceeds to have been Mr Ancrum's own pri- 
| V money, ſhould not the petitioner be allowed to retain 
it? Such retention would be good to him in a queſtion 
with Mr Ancrum himſelf, and of courſe muſt be good to 
the petitioner in a queſtion with his antagoniſts in this pro- 
| ceſs, who are not company, but private creditors to Mr 
RR... Ancrum, and creditors who have done no ſort of diligence, 
buy arreſtment or otherwiſe, to give a colour for ſaying that 
a medium impedimentum Lad inter vened, for which indeed the 
petitioner cannot = that ever there could be lermini Ha- 
A $i 
It is evidently idapoſtble to bake! any or. aufer to 
this, than that the petitioner had obtained poſſeſſion in ſuch 
a manner as to exclude him from the plea of retention: 
and he has no occaſion to diſpute but that caſes might be 
imagined, in which a creditor who has got poſſeſſion of his 
debtor's money would nevertheleſs be barred from retention, 
e. 8. if be has got * or the _ in x confequence 5 
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a ſpuilzie or a depofit'; for in either of theſe caſes the debtor 


micht with: reaſon inſiſt that he was ante omnia reſtituendus. 


Accordingly this is the ground which the creditors have 
at laſt taken up, , pretending that the petitioner received the 
money, and granted difcharges On in the character of 5 


5 factor for the truſtees. 


But when the petitioner's Gon is attended 70 there 
will appear to be nothing in this. | 
When he received. the money in queſtion, he had two titles 


in his perſon; 1/f, A factory from the truſtees; and, 245), 
A eee and preferable title, as the only ſurviving partner; 


for both Murray and Maclean were by this time dead. Mr 
Ronaldſon of Blairhall, it is true, was alive; but he was 
only concerned in the adventure 1760, as to which there is 
no diſpute. It is true, that before and during the depend- 


ence of the proceſs, the petitioner did not think he was a 


partner, and would not and could not admit himſelf to be 


ſo; but it is as true, that he has been found to have been 


in the wrong, both by this court and the houſe of Lords, 


who have fixed that character upon him, and decreed him 

to pay very large fums in conſequence of it. Therefore it is 
evident, that at the time of receiving the money in queſtion, 
_ the petitioner had the character of ſurviving; partner in him, 
though he himſelf erroneouſly. thought otherwiſe. 


Now, nothing is more certainly eſtabliſhed in law, 3 


3 that he Who has two titles of poſſeſſion, though he enters 


to it only upon one of them, may notwithſtanding main- 


tain and ſupport himſelf in that poſſeſſion on the other. 


The petitioner likewiſe apprehends, there is nothing more 
certainly eſtabliſhed in law and practice, than that the ſur- 


viving partner has a title to the poſſeſſion of the company- 
effects, and the recovery of the company-debts, in prefer- 
ence and excluſion of the creditors. of any particular partner, 
; when their ns et nomina were undivided, as was the caſe 


BONG . here; 
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here; ſociety no doubt is entered into from a dilectus per- 
fone : and therefore, upon the death of a partner, though 
the ſociety may be ſo far diſſolved, as that his heir does not 
become a /ſoc:us in his place, and can only claim from the 
ſurviving partner his predeceſſor's ſhare of the ſtock; yet as 


— 


no ſtock is underſtood but deductis debitis, and as the ſur- 


viving partner is liable for the whole debts, he muſt have a 
power of uplifting and holding the company's money, till 
the whole debts are collected or paid off. And the ſtrangeſt 
conſequences and moſt inſufferable inconveniencies would 
follow, were it otherwiſe. The debtors of the company can 
only pay to the company; they are not debtors to the cre- 
ditors of any partner; and ſuch creditor, to affect a part- 
ner's ſhare, muſt arreſt, not in the hands of the debtors to 
the company, but of the company itſelf; and a debtor to 


the company, who is creditor to one of the partners, cannoet 


plead compenſation or retention againſt the company upon 
a debt due to him by one of the partnees. 


. 


I Therefore the petitioner's having granted diſcharges as 
factor for the truſtees, cannot prejudge his right of reten- 
tion, becauſe he had at the ſame time in his perſon the title 
of ſurviving partner. His reaſon and his excuſe for aſcri- 

bing his intromiſſion to the weaker title of factor for the 

truſtees, and not to the better title of ſurviving partner, 
was, that the latter would have been incompatible with, 
and a departure from, his defence in the proceſs then de- 
pending with Ancrum's creditors: But ſince it has been 
found, at the inſtance of theſe creditors, that he was a part- 

ner at that time, it is clear that he had then another and a 

better title to uplift the money than his factory from the 

truſtees; and if he had a better title then to uplift that mo- 

ney, that title muſt be good now to the effect of enabling 

him to retain it, though originally uplifted upon a title that 
would not have enabled him to retain it. Qua factor for the 

RE Po i, truſtees ' 


Tor 1 


truſtetz he might be! obliged to yield the poſſeffion, but qua 
furviving partner he is intitled to retain it; becauſe his 
; granting diſcharges as factor for the truſtees, could never 
import or imply a renunciation of his right qua partner; a 
character which he did not believe to be in him at the time, 
and which has been ſince fixed upon him againſt his will. 
His title of ſurviving partner gave him a preferable right 
to the poſſeſſion againſt every mortal. If he had not 
yet received the money, but it was ſtill in the hands of the 
debtors, he would have a preferable right to the poſſeſſion 
in the queſtion with the truſtees, or the creditors of his part- 
ner Ancrum; and if he would at this moment have a pre- 
ferable right to receive or ſue for the recovery of this mo- 
ney, multo magis muſt he have a title to retain it, though 
| he had originally entered into poſſeſſion by a title that 
would not have intitled him to retain it. 55 
For theſe reaſons the petitioner is hopeful your Lordſhips f 
will alter the interlocutor now under review. However, it 
is proper here to obſerve, that in caſe it ſhould be affirmed, 
it ſhould be reſtricted to what ſums he received as factor for 
the truſtees; becauſe, if the judgement remains in general 
terms, it may be pretended that it would exclude him from 
applying what part of the proceeds of the 1757 and 1758 
he received and diſcharged in his own right, as well as thoſe 
which are yet unremitted ; as alſo be extended to two ſums 
which the petitioner received after Michael Ancrum's death, 
and diſcharged in conſequence of indorſations by Mr Ancrum 
before his death, to two bills, in which part of the proceeds 
of 1758 was included. ; 
I his indeed is thought would be entire to him before the 
Lord Ordinary, though the judgement {ſhall be adhered to ; 
but he imagined it was proper to mention it here, though 
he 1s humbly confident, for the reaſons above a the 
interlocutor will be altered altogether. | 
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